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This is a post-divorce case. The trial court set aside
that portion of the parties’ judgnent of divorce dealing with the
I ssue of periodic alinony. It then entered a new decree again
est abl i shing Frank Vernon Southers’ (“Husband”) periodic alinony
obligation at $2,000 per nonth, but decreeing new terns as to
when his obligation would termnate. |In a subsequent order, the
trial court decreed that Husband shoul d rei nburse Patsy Loretta
Southers (“Wfe”) the sum of $6,255.44 for nedical insurance
prem uns previously paid by her. The second order further
directs that Husband pay Wfe's premiuns in futuro until My 12,
1998. ' Husband appeals fromthese orders, raising four issues

for our consideration:

1. Does a confidential relationship exist
between married parties after they have
separated and while they are engaged in

di vorce proceedi ngs?

2. Ddthe trial court abuse its discretion
in setting aside a divorce judgnent on the
ground of constructive fraud where the party
i n whose favor the relief was granted had not
filed a notion pursuant to Rule 60.02,
Tenn.R Civ.P.?

3. Ddthetrial court err in permtting
Wfe to introduce a doctor’s nedical record
whi ch recounts a conversation prior to the
parties’ divorce between Husband and his
physi ci an regardi ng Husband' s desire “to
apply for social security disability”?

4. Did the trial court, in reinmposing an

al i nrony obligation on Husband, fail to
properly consider the relevant factors found
at T.C.A 8 36-5-101(d)(1)(A)-(L)?

Y'n doi ng so, the trial court, without saying so, actually set aside or
nodi fied a provision of the divorce judgnment of May 12, 1995, which provides
t hat Husband pay Wfe's medical insurance premuns “for three years or until
retirement or death.” (Emphasis added).
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The parties’ divorce judgnment, entered May 12, 1995,
di ssolved a marriage of over 38 years. Wfe was then 57 years

ol d and Husband was 61. The parties did not have m nor children.

The divorce judgnment was entered pursuant to the
parties’ oral agreenment on econom c issues and their stipulation
that Wfe was entitled to a divorce on the ground of
i nappropriate marital conduct. Both parties were represented by
counsel . The divorce judgnent specifies, in sone detail, each
asset of the marital estate, its value, and the party to whomit
was awarded. Wfe received marital assets valued at $520, 969,
and Husband was awarded marital assets with a total val ue of
$296,477.61. As a part of the division of the marital estate,
and included in the figures previously stated, each of the
parties received “50% short termretirenent” and “50% | ong term

retirement.” Under the heading of “Alinony,” the judgnent

provi des as foll ows:

Husband’ s inconme is $6,233/npo. after taxes.
Husband wi || pay Wfe $2000.00 per nonth
until his retirenent or death. Husband wll
pay for Wve’'s [sic] health care insurance
for three years or until retirenment or death,
under COBRA. First paynent due May 4, 1995
and 4th of each nonth thereafter until after
the 4th of the nonth of Husband's retirenent.
Husband wi Il apply each 18 nonths for Wve’'s
[sic] COBRA rights.

(Enphasi s added).



Husband was a State Farm | nsurance agent. He
termnated his enploynent with State Farm effective Decenber 31,
1995, having elected to retire because of a disability associ ated
with a heart condition. As a result of his disability
retirement, Husband receives a nonthly Social Security check of
$985 and a nonthly disability check of $5,200. His retirenent
triggered State Farnis five year payout for the assets of his
agency -- referred to in the divorce judgnment as “short term
retirement.” Effective as of Husband's retirenent, both he and
Wfe started receiving a nonthly check of $1,239.07 -- paynents
that will termnate in 60 nonths. At the conclusion of this
period, State Farmw || conmence its “long termretirenent”
paynents, which are also being equally split between the parties
pursuant to the ternms of their divorce judgnent. The “long term

retirement” paynments continue until Husband s death

Husband refused to pay alinony after Decenber, 1995.
He nmade his | ast nedical insurance prem um paynent for Wfe in
January, 1996. Hi s position was, and still is, that his
obligation to pay periodic alinony and Wfe’s nedical insurance
prem uns term nated upon his retirement and, according to him
his disability constitutes retirement as contenpl ated by the

di vorce judgnent .

On February 19, 1996 -- sone nine nonths after the
di vorce judgnent was entered -- Wfe filed a pleading entitled
“Petition to Enhance Alinony as to Duration and Anount.” The
petition alleges that “[i]t was contenplated that retirenent

woul d reduce the husband’s incone, therefore, his ability to pay



alinony.” Instead, so the petition correctly alleges, Husband's
disability retirenment increased his inconme. According to the

petition,

[t]he retirenment of the husband w t hout
disability was contenplated and it was

t hought that this would reduce his ability to
pay. This was contenpl ated, and provided
for, in the judgnment of My, 1995. The work
stoppage due to disability, enhancing the
husband’s ability to pay, was not

cont enpl at ed.

Foll ow ng a bench trial on Wfe's petition, the trial court found
t hat Husband had failed to disclose to Wfe that he was seriously
considering disability retirenent prior to the tine that the
parties finally negotiated the settlenent of the econom c issues
in their divorce; that a confidential relationship existed
between the parties during their negotiations and up to the tine
of their divorce; that this confidential relationship gave rise
to Husband’s fiduciary duty to disclose this contenpl at ed-
retirement information to Wfe; and that Husband's failure to do
so was a violation of his fiduciary duty to his then-spouse.
Accordingly, the trial court set aside the alinony/nedical

i nsurance portions of the divorce judgnment on the basis of
“constructive fraud,” and, in two separate decrees, ordered as

foll ows:

That [Husband’s] alinony obligation shall be
fixed in the amount of Two Thousand Dol | ars
($2, 000.00) per nonth and the sane shall be
due and payable from and after February,

1996. [Husband’s] alinony obligation shal
term nate when [ Husband’'s] disability pay
fromthe State Farm plan with Cl GNA ceases or
at his death whichever first occurs.



* * *

[ Husband] is ORDERED to pay to [Wfe], in
addition to the suns heretofore ordered and
adjudged in the prior Order, the sum of

$6, 255. 44, which is reinbursenent for nedical
i nsurance prem uns at $399. 44 per nonth for
1996 and $232.70 per nonth for 1997,
cal cul ated as $6, 255. 44 through August, 1997.
After August, 1997 the anount shall conti nue
to be $232.70 per nonth through 1997, and
thereafter, beginning in January, 1998, such
anount that will purchase the sane coverage
t hat was purchased for $399.44 per nonth in
1996. The prem uns shall be due and payabl e
from|[Husband] to [Wfe] for her nedical

I nsurance prem umrei nbursenent until My 12,
1998.

In finding a confidential relationship between the
parties, the trial court relied, at least in part, on the

decision of this court in the case of Howell v. Davis, 306 S. W2d
9 (Tenn. App. 1957). In Howell, this court found that a wonan’s

spouse, who was dead at the time of trial, had fraudulently
I nduced her to sign a deed. In finding that the transfer was
voi dabl e upon application of the defrauded wife, the court stated

as foll ows:

In view of the marital relationship and the
fact that M. Howel|l was the nore dom nant
personal ity and nanaged the business affairs
of the famly; that he selected the attorney
and was the noving influence in the execution
of the deed which was greatly to the

di sadvantage of Ms. Howell, we think a
confidential relationship existed between
them and that the burden of proof rested upon
his heirs at law to show that, in executing
the deed of 1941, Ms. Howell was fully and
correctly advised of the purpose and effect
of the deed and that there is a presunption
that the deed was fraudul ently obtai ned.



“The relation of husband and wi fe has been
regarded as one of special confidence and
trust, and in contracting with each ot her
t hey must exercise the utnost good faith.
The court will closely scrutinize al
transacti ons between themto the end that

i njustice and oppression nay not result.”

ld. at 12. (Enphasis added). The trial court in the instant
case also cited as persuasive authority this court’s opinion in

Lightman v. Magid, 394 S.W2d 151 (Tenn. App. 1965), which stands

for the principle

[t]hat a confidential relationship exists
bet ween a prospective husband and w fe who
execute an antenuptial agreement while they
are engaged to be married which requires the
ut nost good faith and full disclosure of al
circunstances materially bearing on the
contenpl ated contract.

Id. at 156. The trial court in the instant case rationalized
that if parties negotiating a prenuptial agreenent stand in a
confidential relationship with one another, then such a

rel ati onship nust exist between these parties who were marri ed.

Husband takes the position that “[t]o hold that a
confidential or fiduciary relationship exist[s] between estranged
spouses in a divorce action who are negotiating a settl enent
t hrough their attorneys does not reflect reality.” 1In this case,
we agree with Husband’s position; but we do not agree that this

requires a reversal of the trial court’s nost recent orders.

In the instant case, the parties had been separated for

over 17 nonths before the divorce was granted; each had sued the



other for divorce; and each was represented by counsel. There is
nothing in the record to indicate that they had personally

negoti ated any aspect of the settlenment of the economc issues in
this case. On the contrary, all negotiations appear to have been
undertaken through counsel and the parties apparently did not
even talk to one another after their separation. There is
not hi ng about the relationship between these separat ed,

di vorcing, represented-by-counsel parties to suggest that their
rel ationship -- contentious as it then obviously was -- falls
within one of the “three distinct classes” giving rise to a duty
to disclose. See Justice v. Anderson County, 955 S.W2d 613,
616-17 (Tenn. App. 1997). This case is not |like Howell. In that
case, the court was dealing with a transacti on between spouses
during an intact marriage. Here, the parties were married in
nane only, and they were clearly dealing at arns’ |ength, through
counsel, with absolutely no trust or confidence reposed by one in

t he ot her.

It is inportant to recognize what this case does not
i nvolve. There are no allegations or proof in the record that
Husband made an affirmative m srepresentation. He apparently was
not asked in discovery regardi ng whether his health condition --
about which Wfe had sone, but inconplete, information -- had
pronpted himto consider early disability retirement. This is
al so not a case where a party hides the existence of a marital
asset or otherw se nakes an affirnmati ve m srepresentation
regarding a marital asset -- one that anounts to an act of fraud.

Obvi ously, an act of fraud can be the basis for setting aside a



negotiated marital dissolution agreenent. See Rule 60.02(2),

Tenn. R G v. P.

We know of no Tennessee appellate case authority
deci di ng whet her, and to what extent, a confidential relationship
giving rise to a duty to disclose -- as distinguished froma duty
not to engage in an affirmative m srepresentation or a duty not
to hide marital assets -- exists as between divorcing parties.

O her states have recogni zed such a duty under sone
circunstances. See Avriett v. Avriett, 363 S E. 2d 875, 877
(N. C. App. 1988) (holding that the “confidential relationship that
usual Iy exists between husband and wi fe” term nated when they
“beconme adversaries” in the course of negotiating a divorce
settlenment); Eltzroth and Eltzroth, 679 P.2d 1369, 1372 (O . App.
1984) (“Because the fiduciary duty is inposed as a result of the
confidential relationship between the parties, it continues while
the parties contenplate divorce, as long as the confidenti al
relationship remains intact and the parties are not dealing at
arnms’ length through separate agents or attorneys.”); Gabbert v.
Johnson, 632 P.2d 443, 446 (Ckla.App. 1981) (“Both parties were
represented by able counsel. Once she filed her action, the
wonman no | onger enjoyed a confidential relationship with her
husband. He did not have to voluntarily disclose anything.”);
Jeffries v. Jeffries, 434 N W2d 585, 587-88 (S.D. 1989) (“Wile
it is generally true that a husband and wife do enjoy a
confidential relationship,...we do not believe that such a

rel ati onship existed here. Wen the parties to a nmarriage are
negotiating a property settlenent, recognizing that their

i nterests are adverse to one another and that they are dealing at



arms [sic] length, neither spouse owes to the other the duty of
di scl osure which he or she would normally owe if their

rel ati onship renmained, in fact, a confidential one.”). Cf.
McDonal d v. Barlow, 705 P.2d 1056, 1060 (1daho App. 1985)
(“Throughout the property settlenent negotiations, the

rel ati onshi p between MDonal d and Barl ow was that of husband and
wife. The fiduciary duty arising fromthat rel ati onship was not
affected by the parties’ separation.”). In the instant case, we
do not find it necessary to define, by way of a bright-line rule,
when the confidential relationship recognized in Howel |
termnates in the context of a divorce. Suffice it to say that

it had clearly termnated in this case.

While we disagree with the reason advanced by the tria
court to justify his judgnent in this case, this does not close
our inquiry. On a de novo review, such as the one in which we
are now engaged, we are “called upon to pass upon the correctness
of the result reached in the [t]rial [c]ourt, not necessarily the
reasoni ng enployed to reach the result.” Shelter |nsurance
Conpani es v. Hann, 921 S.W2d 194, 202 (Tenn.App. 1995). 1In the
i nstant case, we agree with the result reached by the trial
court, i.e., the extension of Husband s alinony obligation until
his nmonthly disability paynments stop or he dies, whichever of the
two events occurs first. W also agree with the trial court
decision to require Husband to pay for Wfe's nedical insurance

prem uns until My 12, 1998.

In a post-divorce proceeding, a court has the power to

“decree an increase or decrease of [an award of spousal support]
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only upon a show ng of a substantial and material change of
circunstances.” T.C A 8 36-5-101(a)(1). Unless and until a
petitioning party denonstrates a “substantial and material change

of circunmstances,” the existing award of spousal support is res
judicata. H cks v. Hicks, 176 S.W2d 371, 374-75 (Tenn. App.

1943).

“Under T.C. A 8 36-5-101(a)(1l), it is clear that the
ordi nary decree for support remains within the control of the
Court and is subject to nodification.” Anderson v. Anderson, 810

S.W2d 153, 154 (Tenn.App. 1991).

Husband argues that the trial court did not have the
power to change the alinony/insurance provisions because there
was no | onger an obligation to pay periodic alinony or provide
for Wfe’s nedical insurance prem uns. He contends that he had
fully satisfied his periodic alinmony/insurance obligations before
Wfe filed her petition. W disagree with Husband' s anal ysis.
T.C.A 8 36-5-101(a)(1) gives a court the power to nodify a
periodic alinmony in futuro decree. That statute does not limt a
court’s right to nodify to those situations where the previous
periodic alinony obligation has not been fully satisfied
according to its terns.? W are not aware of any authority for
the proposition advanced by Husband. Furthernore, we think his
argunent is at odds with the broadly-stated right to nodify set

forth in T.C_ A 8§ 36-5-101(a)(1).

2By contrast, “rehabilitative, tenporary support and mai ntenance” stays
within the control of the court “for the duration of such award.” T.C. A 8§
36-5-101(d)(2).
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In the instant case, it is clear that the parties
contenplated a retirenent by Husband that would result in a
decrease in his incone -- the usual situation in the typica
retirement. Instead, Husband’ s disability retirenent resulted in
substantial incone not contenplated at the tinme of the divorce
judgnment -- a nonthly disability paynent of $5,200. Wile
Husband’ s present net incone is not shown in the record, it is
clear that his present gross income is $7,424.07. This conpares
with a nonthly net of $6,233, the anmount upon which the alinony
award of $2,000 per nonth was originally based. W find that the
ci rcunst ances of the parties had changed in a substantial and
material way, justifying the action of the trial court. Thus,
even though we disagree with the trial court’s decision to set
aside the original alinmony/insurance decrees because of fraud, we
agree that the court was justified in the changes decreed by it
based upon a substantial and material change in the parties’

ci rcunst ances.

Husband argues that the trial court should not have
admtted into evidence a record fromthe office of Dr. Jerry L.
MIler containing the follow ng statenent regardi ng the doctor’s
conversation with Husband on April 21, 1995, sone 21 days before

the parties’ divorce:

Patient and | had a | engthy discussion about
his retirement and he wants to apply for
social security disability. | encouraged him
to do so and he will apply.
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The stated basis for Husband’ s objection at trial was
that Wfe had failed to call the records custodian to
aut henticate the proffered docunent. |In fact, the record is
cl ear that the docunent in question was furnished by Husband’s
counsel in response to a request to produce docunents. In
furni shing this docunent, w thout qualification, in response to a
request for Husband' s nedical records, Husband, in effect,

aut henti cated the docunent.

To the extent that Husband now poses additional?®
reasons why the docunent was not adm ssible, those grounds were
wai ved when they were not raised at the tinme the docunment was
of fered as evidence by Wfe. See NEIL P. COHEN, ET AL., TENNESSEE
LAWOF EVIDENCE 8 103.3 (3d ed. 1995). 1In any event, and even
assum ng for the purpose of discussion that the trial court erred
in admtting the chall enged docunent, we do not find that the
trial court’s ruling anounts to an “error involving a substanti al
right [that] nore probably than not affected the judgnent or
woul d result in prejudice to the judicial process.” See Rule
36(b), TR A P. This is because we have resol ved in Husband’s
favor the issue, i.e., violation of a fiduciary duty, upon which

t he docunent was offered and recei ved i nto evi dence.

Finally, Husband argues that the evidence preponderates

against the trial court’s determnation that Wfe needs $2, 000 of

*Husband argues that Wfe did not prove each of the elenments set forth
in Rule 803(6), Tenn.R. Evid.
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alimony. W disagree. Wfe testified to her needs, and it is
obvious that the trial court believed her testinony. The issue

of credibility was for the trial court. WMassengale v.
Massengal e, 915 S. W 2d 818, 819 (Tenn. App. 1995); Bowman v.
Bowran, 836 S.W2d 563, 566 (Tenn.App. 1991). W find no error

in the award on this basis.
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The judgnent of the trial court is affirned. This case
I's remanded to the trial court for such further proceedi ngs as
may be required, if any, consistent with this opinion, and for
coll ection of costs assessed below, all pursuant to applicable

| aw.

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Her schel P. Franks, J.
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